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Better Built

Contractor Entangled in
Litigation—Fatal Design Flaw
Leads to Multimillion-Dollar
Settlement

What began as a lucrative and high-profile new hospital construction job
turned into a tragic and costly nightmare for one Midwestern contractor.
What Happened?

A

contractor took the lead role in the new
construction of a $100M, five-story
hospital. Because it was a design-build
project, all designers had contracts with
and reported to the contractor. After three years of
design and construction work, the contractor delivered a
state-of-the-art facility, on time and on budget.

A Fatal Flaw

S

hortly after the facility opened, the
elevators began experiencing periodic
electrical problems leading to elevator
delays and stoppages. An investigation
of the problem ensued.
In a tragic circumstance, a patient experiencing
complications during surgery had to be quickly
moved to an operating room on another floor, using a
hospital elevator en route. During transit, the elevator
stalled and the patient was left stranded inside for
approximately one hour. Horribly, the patient died
before elevator service could be restored.

A Multimillion-Dollar Settlement

T

he family of the deceased sued various
parties, including the contractor. It was
subsequently found that the electrical
problems were the result of a design error
on the part of the project’s electrical engineer—who had
inadequate PL insurance limits. Because the contractor
was the lead on this design-build project and contracted
directly with the engineer, he had vicarious liability for
the design error. The contractor, who fortunately had
professional liability coverage, eventually reached a
multimillion-dollar settlement.

How Insurance Responded

B

ecause the cause of the tragedy
was a design error, not a matter of
construction means and methods, the
insurer who issued the contractor’s GL and
Umbrella policies denied coverage. This insurer pointed
out that coverage for design errors or omissions was
specifically excluded in a GL policy endorsement.
Fortunately for the contractor, his professional liability
insurer did respond with coverage up to the policy limits.

Lessons Learned

A

s this example shows, the potential
to be held vicariously liable for
the design errors and omissions of
project consultants is very real. This is
particularly true when serving as general contractor
on projects utilizing design-build, IPD, P3 or other
nontraditional project delivery methods where you
contract with the design professionals directly.
Do you—or will you—provide project management,
value engineering or cost reduction services? Do
you participate in BIM, IPD or other 3D modeling
techniques? Do you help prepare shop drawings
or perform constructability reviews, scheduling or
sequencing? Will you take a role in LEED certification?
If you answer yes to any of these questions, you have
potential professional liabilities, whether or not these
services are included in your contract.

Protection You Need
At Berkley Construction Professional, we
pride ourselves in delivering state-of-theart Construction Professional Insurance.
Our PERFORM professional liability
coverage provides renewable annual practice policies
on a primary or excess basis. Project specific policies are
also available for design-build, IPD, P3 and other project
delivery methods.

Coverage Highlights

W

e’re a leading provider of specialized
construction
professional insurance and pollution
coverage for all construction-related
industry exposures, offering:
• Limits up to USD 25 million
• First party protective indemnity coverage
• Third party professional liability coverage
• Pollution liability coverage
• Cutting edge risk management education programs
that help you avoid project upsets and claims
• Experienced claims personnel dedicated to
construction professional and pollution liability cases
• Insurer rated A+ (Superior) by A.M. Best Company
About Berkley Construction Professional
Berkley Construction Professional is dedicated to serving the
professional and pollution liability insurance needs of the construction
industry and has the authority to quickly provide solutions that best
serve clients’ needs. Berkley Construction Professional is a division
of Berkley Alliance Managers which is a member company of Berkley
whose rated insurance company members are assigned an A+
(Superior) rating by A.M. Best Company. W. R. Berkley Corporation is
an insurance holding company that is among the largest commercial
lines writers in the United States and operates worldwide in two
segments of the property casualty insurance business: Insurance and
Reinsurance & Monoline Excess.
Information provided by Berkley Construction Professional is for general
interest and risk management purposes only and should not be construed
as legal advice nor a confirmation of insurance coverage. As laws regarding
the use and enforceability of the information contained herein will vary
depending upon jurisdiction, the user of the information should consult
with an attorney experienced in the laws and regulations of the appropriate
jurisdiction for the full legal implications of the information.
Practice management recommendations should be carefully reviewed and
adapted for the particular project requirements, company standards and
protocols established by the construction professional
Products and services described above are provided through various
surplus lines insurance company subsidiaries of W. R. Berkley Corporation
and offered through licensed surplus lines brokers. Not all products and
services may be available in all jurisdictions, and the coverage provided
by any insurer is subject to the actual terms and conditions of the policies
issued. Surplus lines insurance carriers do not generally participate in state
guaranty funds and insureds are therefore not protected by such funds.
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